1. 24 Cal. 3d 890, 598 P.2d 854, 157 Cal. Rptr. 693 (1979) (Richardson, J.) (4-2-1 decision). 2. 158 Cal. App. 2d 517, 322 P.2d 933 (1st Dist. 1958). 3. The majority set forth no rule requiring a minimum blood alcohol level or even the taking of a sobriety test. Presumably, the issue of intoxication will be decided solely on the discretion of the jury, as long as plaintiff presents some evidence of defendant's inebriety.
A statutory scheme for determining intoxication is provided in California Vehicle Code § 23126, which sets a presumption of intoxication for all drivers whose blood alcohol concentration (BAC) reaches .1%. No presumption of intoxication arises for drivers with BAC levels .between .05% and .1%, although this fact may be considered by the jury in determining whether the person was under the influence. CAL. VEI. CODE § 23126 (West 1971). Studies have indicated that accident frequency increases rapidly as blood alcohol content exceeds .05%. Waller, Drinking andHighway Safety, in DRINKING 117, 119 (Ewing & Rouse eds. 1978); Cramton, The Problem of the Drinking Driver, 54 A.B.A.J. 995, 996 (1968) . This statutory scheme will not necessarily govem the jury's decision on intoxication, however, since one appellate court has recently held that failure in a civil case to give a jury instruction based on Vehicle Code § 23126 is not prejudicial error. Hyatt v. Sierra Boat Co., 79 Cal. App. 3d 325, 333-35, 145 Cal. Rptr. 47, 51-53 (1st Dist. 1978).
CAL. CIVIL CODE § 3294 provides that
In an action for the breach of an obligation not arising from contract, where the defendant has been guilty of oppression, fraud, or malice, express or implied, the plaintiff, in addition to the actual damages, may recover damages for the sake of example and by way of punishing the defendant. The terms "oppression, fraud, or malice" are in the disjunctive and proof of any one of them, either express or implied, is enough for recovery of punitive damages. The only element in issue in this case is malice. 24 Cal. 3d at 906, 598 P.2d at 863, 157 Cal. Rptr. at 703 (Clark, J., dissenting).
5. 158 Cal. App. 2d at 526-27, 322 P.2d at 939. disclose a conscious disregard ofprobable dangerous consequences. ''6 Part I of this Note presents the facts of the case and the court's holding. Part II sets forth the prior case law interpretation of "malice" under section 3294. Part III argues that the "conscious disregard of probable dangerous consequences" test proposed by the court logically satisfies the malice provision of section 3294, but that the test is apt to deter few drunk drivers. In light of this fact, the court's presumption that all drunk drivers pose "probable dangerous consequences" should be interpreted as rebuttable. This would ensure that the test is fair and that it is appropriately applied in all nondeliberate tort cases.
I THE OPINION
As a result of an automobile accident, Taylor brought a civil action against Stille, the real party in interest, seeking punitive as well as compensatory damages. Taylor alleged that Stille was a long-time alcoholic with an extensive drinking and driving record that included one prior alcohol-related car accident. 7 The complaint charged that despite this history and despite an awareness of the hazards of drunk driving, Stifle was drinking and intoxicated at the time of the collision and thus was acting "in conscious disregard of Plaintiff's safety." 8 Defendant demurred to the complaint, arguing that punitive damages cannot be sought from a negligent drunk driver absent an alleged intent to injure. The trial court sustained the demurrer to the complaint insofar as it sought recovery of punitive damages. Taylor then filed a writ of mandate, requesting that the trial court be directed to reinstate the portion of the complaint that sought recovery of punitive damages. The court of appeal denied plaintiff's petition for writ of mandate, and Taylor appealed to the California Supreme Court.
Justice Richardson, writing for a majority of four, reversed the lower court decision and offered two reasons for the court's result. The first concerned the interpretation of Civil Code section 3294, which authorizes recovery of punitive damages when the defendant is guilty of "malice." 9 The court observed that this term has long been interpreted 6. 24 Cal. 3d at 892, 598 P.2d at 855, 157 Cal. Rptr. at 694 (emphasis added). 7. Plaintiff alleged that defendant had (I) previously inflicted severe and permanent injury upon others while driving a motor vehicle under the influence of alcohol; (2) previously been charged and convicted of driving while intoxicated; and (3) recently completed a period of probation following a drunken driving conviction. Id. at 893, 598 P.2d at 855, 157 Cal. Rptr. at 695.
8. Id. Plaintiff also alleged that defendant, aware of his propensity to drink and drive, continued to hold a job in the alcoholic beverage industry, which required frequent contact with taverns and other alcohol retail outlets and which required him to transport alcoholic beverages in his car. d.
9. See note 4 supra.
to mean "malice in fact," which can be proved either expressly or by inference. The court held, however, than an "actual intent of defendant to harm plaintiff or others" is not essential to prove "malice in fact.""° The court instead concluded that a "conscious disregard of the safety of others may constitute malice within the meaning of section 3294." " To recover on this basis, "plaintiff must establish that the defendant was aware of the probable dangerous consequences of his conduct" and deliberately failed to avoid those consequences.' 2 Thus, the majority's test for recovery of punitive damages in cases of nondeliberate injury can be seen as having two components. First, defendant must "consciously disregard" the safety of others and second, the defendant's conscious disregard must pose "probable dangerous consequences."
In the drunk driving context, the majority held that the first part of its test is met by "one who voluntarily commences and thereafter continues, to consume alcoholic beverages to the point of intoxication, knowing from the outset that he must thereafter operate a motor vehicle. . .
Three elements are apparent in the first component of the test. The driver must have (1) drunk "to the point of intoxication";' 4 (2) done so voluntarily; 5 and (3) known "from the onset that he must thereafter operate a motor vehicle"' 6 in an intoxicated state.' 7 The court less clearly described the requirements of the second component of the conscious disregard test, "probable dangerous consequences." While the court twice referred to the component in a general way, 8 it apparently assumed that all drunk drivers create risks of this magnitude. While recognizing that "a history of prior arrests, convictions and mishaps may heighten the probability and foreseeability of an accident" the court did not deem these aggravating factors "essential prerequisites to the assessment of punitive damages in drunk driving cases. damages may be awarded for the "sake of example," the court concluded, without empirical evidence, that allowing punitive damages against an intoxicated driver will deter drunk driving. 2°C hief Justice Bird, joined in her concurring opinion by Justice Newman, agreed with the majority that the facts of the case presented a jury question as to whether Stille had acted "maliciously with a conscious indifference to the fact that others would probably be harmed by his actions. 2 l She disagreed, however, with the portion of the majority opinion that she read as allowing "a cause of action for punitive damages in every case where a person has driven under the influence of alcohol. ' 22 The Chief Justice's disagreement stemmed from her belief that people who drive under the influence of alcohol "often lack a conscious appreciation of the high risk of harm they present to others." 23 Justice Clark, in dissent, raised seven characteristics of punitive damages that, in his view, weighed heavily against their imposition in accident cases. 24 He also argued that the majority's test as applied inappropriately reduced the malice requirement of section 3294 to simple negligence. Specifically, Justice Clark criticized the majority for not adhering to the "probable dangerous conseqences" component of its test. 25 He stated that although an accident is apossible consequence 20. Id. at 897-99, 598 P.2d at 857-59, 157 Cal. Rptr. at 697-99. The court also noted in this section that its holding accorded with the views of the majority of other state courts that had considered the question. These out-of-state decisions are of limited precedential value in California, however, since a punitive damage award in California must meet a statutory requirement of malice. Reckless conduct is a sufficient basis for punitive damages in many of the jurisdictions which have held drunk drivers liable. In Justice Clark's view: (I) punitive damages may result in unjust enrichment to the plaintiff; (2) the punishment function of punitive damages is best served by the criminal law and a punitive award constitutes double punishment; (3) no standards govern the imposition of punitive damages, leaving the award to the whim of the jury; (4) punitive damages trials allow introduction of defendant's financial status, distracting the jury from its function of determining liability; (5) punitive damages do not serve a deterrence function in situations where the act is punished criminally, is likely to result in injury to defendants, or depends on fortuitous rather than certain consequences; (6) insurance does not cover willful acts (which have been defined to include malicious acts), and therefore, plaintiffs, in most cases, will be unwilling to include a cause of action for punitive damages; and (7) a recovery of punitive damages requires a showing of willfulness, and this bars the intoxicated driver from recovering for his or her own injury, even against a negligent defendant. Id. at 902-06, 598 P.2d at 860-63, 157 Cal. Rptr. at 700-03.
25. Id. at 907-08, 598 P.2d at 864-65, 157 Cal. Rptr. at 704.
[Vol. 68:911 TORTS every time an intoxicated driver steps behind the wheel, it is not probable. 6 The majority's real test, he concluded, turned on an "awareness of substantial possibility-not probability," which in essence amounts to negligence. 2 7 This he viewed as insufficient to support an award of punitive damages. Finally, Justice Clark argued that the majority's decision will have, at best, only a marginal deterrent effect on drunk driving. He reasoned that (1) punitive damages are limited to situations where accidents occur and stronger deterrents, such as criminal sanctions and possibility of injury to driver and others, already exist; (2) punitive damages are awarded against an intoxicated driver only at the discretion of the jury and only for the driver's "unintended and unanticipated consequences"; and (3) that many drivers, if not most, will never be aware of the new punitive sanction. 3° the earliest and leading case, was a libel decision holding that the malice intended by section 3294 referred to malice in fact, which the court defined as "the motive and willingness to vex, harass, annoy or injure."'" The court stated that it is the "wrongful personal intention to injure" that warrants a punitive damages award, and it characterized this conduct as the malice of "evil motive." 3 2
Compliance with the Davis "intent" formulation is not difficult when the defendant is accused of a deliberate tort. In a case of nondeliberate injury, however, defendants have no subjective intention to injure the person harmed. Nevertheless, a large number of recent cases have held that "malice extends beyond deliberate injury. ' 42. The defendant insurance company in Cain failed to pay a judgment against its insured, despite contrary protestation from its own attorney and an awareness that such failure would lead its insured into bankruptcy. 47 Cal. App. 3d at 794, 121 Cal. Rptr. at 207. Defendant also refused to settle before trial despite its knowledge that sufficient evidence existed'to support an award for plaintiff far in excess of Cain's policy limits. Id. at 791, 121 Cal. Rptr. at 205. In Neal, the defendant exploited plaintiffs "lamentable circumstances" and "exigent financial situation" in an attempt "to force a settlement more favorable to the company than the facts would otherwise have warranted. A fourth group of cases has awarded punitive damages solely on the basis of reckless conduct. 48 These cases focus on the possibility, rather than the probability, of injury posed by the defendant's behavior. However, commentators 49 and courts°---including the Taylor majority 5 -have criticized this line of cases as inconsistent with the intent 47. Id. The supreme court in Taylor evidently interpreted Searle in this vein since Taylor cited Searle for the proposition that an awareness of "probable dangerous consequences" is necessary to recover punitive damages on the basis of "conscious disregard." 24 Cal. 3d at 896, 598 P.2d at 857, 157 Cal. Rptr. at 696.
The other two cases in the Searle line involved actual awards of punitive damages where the defendants acted in conscious disregard of probable harm to others. In Seimon v. Southern P. Transp. Co., 67 Cal. App. 3d 600, 608-09, 136 Cal. Rptr. 787, 791-92 (2d Dist. 1977), evidence at trial indicated that the defendant had been aware of the "peculiarly dangerous" railroad crossing at which the plaintiff was injured, but had failed to take any corrective action. The court stated that a jury could glean from the evidence that "defendant had displayed a conscious and callous indifference to, or disregard of, probable harm to motorists." Id. at 609, 136 Cal. Rptr. at 792 (emphasis added). In Nolin v. National Convenience Stores, Inc., 95 Cal. App. 3d at 283-84, 157 Cal. Rptr. at 34 (2d Dist. 1979), one of the pumps at the defendant's self-service gas station had a defective nozzle that consistently over-flowed gasoline. In upholding a punitive damage award, the court stated that "defendant's established inattention to the danger showed a complete lack of concern regarding the harmful potential-theprobability and likelihood of injury." Id. at 289, 157 Cal. Rptr. at 37 (emphasis added). Nolin cited Donnelly v. Southern P. Co., 18 Cal. 2d 863, 118 P.2d 465 (1941), with approval in reaching this result. In dicta, Donnelly had stated that punitive damages are recoverable on the basis of "wanton and reckless misconduct." It is significant that under this test, the defendant must "intentionally perform an act so unreasonable and dangerous that he knows, or should know, it is highlyprobable that harm will result." Id. at 869-70, 118 P.2d at 468, citedin Nolin v. National Convenience Stores, Inc,, 95 Cal. App. 3d at 286, 157 Cal. Rptr. at 36.
The defendants in Seimon and Nolin, by knowingly maintaining a dangerous condition, effectively assuredprobable injury to someone at some time. Inference of an intent to injure, or evil motive, thus could be drawn from their conduct.
48 and literal construction of section 3294. Recent cases demonstrate, then, that at the time Taylor was decided, the interpretation of section 3294's "malice" provision had moved considerably beyond the narrow confines of the Davis intent requirement. The cases suggested that punitive damages would be available in instances where defendants were aware that their actions were creating a probability, or substantial certainty, of injury to others. Yet in the drunk driving context, the law of punitive damages remained closely tied to the Davis formulation. The 1958 court of appeal decision in Gombos v. Ashe had reasoned that a malicious act under section 3294 not only had to be willful in the sense of intentional, but also that it had to be accompanied by aggravating circumstances denoting ill will. 5 " Under this analysis, the Gombos court concluded that driving while intoxicated could not be malicious. 53 
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TORTS right to a fair trial. 6 But this difficulty can be prevented by first submitting the case to the jury on the merits and then permitting evidence of financial status in determining punitive damages. 6 2 Finally, it has been argued that punitive damages violate constitutional principles by subjecting defendants to double jeopardy 63 and by denying them the right to criminal safeguards such as the privilege against self-incrimination and proof beyond a reasonable doubt. 64 The courts, however, have categorically rejected these arguments, reasoning that where damages are sought for remedial purposes the action is civil, thus making criminal safeguards inapplicable. 65 While the major criticisms leveled at punitive damages do not warrant their abolition, important policy considerations support the use of punitive damages in some cases. Punitive damages are necessary for the avowed punishment and deterrence purposes of section 329466 in cases when an actor's conduct is profitable to the actor even after the payment of actual damages. 67 Punitive damages are especially effective against institutional or corporate actors likely to proceed in disregard of harm to others because of a rational determination that few victims will bring law suits and even fewer will receive significant compensatory damage awards. 68 Punitive damages can also serve punishment and deterrence purposes by acting as a bounty to induce plaintiffs to bring to justice defendants whose socially detrimental conduct is not subject to criminal enforcement. 69 The potential for a punitive damages recovery can make it worthwhile for some plaintiffs to sue defendants who would not be sued in the absence of such a remedy because the plaintiffs actual injury is slight. 7°P unitive damages thus are a powerful tool with an appropriate place in the legal system. But fear of their abuse is evidenced by the controversy surrounding their use. This fear may be legitimate if punitive damages change from a penalty for egregious conduct to a typical remedy in an ordinary tort case. The punitive nature of punitive damages should be kept firmly in mind by unleashing their force only in response to culpability aggravated by conduct beyond that of an ordinary tort case. While courts should be free to apply section 3294's forceful sanction to nondeliberate torts where a defendant's conscious disregard of the safety of others poses probable dangerous consequences, they should do so with a careful eye. The next section examines the Taylor test-both as stated and as applied-from this perspective.
B. The Majority's Test and the Malice Provision of Section 3294
The majority's requirement that a defendant consciously disregard the safety of others in order to satisfy the first component of its test is logically mandated by the malice provision of section 3294. A requirement of "conscious disregard" recognizes the subjective quality of wrongdoing necessary for an award of punitive damages. Punitive damages are given after the court has awarded full compensation to plaintiffs for the wrong they have suffered; 7 thus, they are awarded only to punish the defendant and to make an "example of him."" 2 For purposes of such an award, the law is concerned with the motive or state of mind of the actor. 73 Fairness and justice dictate there be moral culpability before punishment is imposed. 74 [Vol. 68:911
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by the majority to fulfill the "conscious disregard" component of its test satisfy the requirement of moral culpability by subjecting to punitive damages only those who voluntarily become inebriated, knowing from the outset that they later must drive. These limitations on the award of punitive damages logically act to exclude some drunk drivers from punitive damage liability.
7 5 The "voluntary" element should certainly exclude one unwillingly coerced into drinking and driving. It also may exclude alcoholics 76 where the alcholism is so extreme as to remove the volitional element from the act of becoming intoxicated and where the defendant's physical circumstances compel the act of driving.
The "knowing from the outset" element should also exclude some drunk drivers, although its contours are more speculative. One example might be a person who began drinking with the intention of avoiding driving, or of leaving sufficient time to sober up, but who changed plans in an alcohol-distorted state of mind due to some unforeseen and compelling happenstance. Consider one who intends to stay home for the evening and decides to drink wine with dinner. If this person drank to the point of legal intoxication and then received a phone call announcing that his or her father had been stricken with a heart attack and taken to a nearby hospital, the person would probably not satisfy the third element if he or she then decided to drive to the hospital. However, if the emergency was relatively foreseeable, the plaintiff might still present a jury question as to whether this person consciously disregarded the safety of others by driving to the hospital while intoxicated. 7 7 Where the intervening necessity to drive is foreseeable, the "conscious disregard" probably takes place before the actual decision to drive. Those who begin to drink knowing they later might have to drive consciously disregard at least two risks: first, that their judgment will at a later time be impaired by alcohol; and second, that they later will not be able to judge the extent of that impairment. In any event, the judgment about the scope of the "knowing from the outset" element requires a careful weighing of the facts of the particular case.
The second component of the majority's test, "probable dangerous consequences," 7 is also logically consistent with the statute. Conduct that consciously creates any level of risk of injury to others might be considered morally culpable in some degree. In California, however, 
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this conscious creation of risk must (in the absence of fraud or oppression) rise to the level of "malice" before one can recover punitive damages. 79 In interpreting the malice provision of section 3294, the court could have deemed all conduct performed in conscious disregard of the safety of others to be malicious. However, the court, as well as society at large, probably would have been unwilling to live with the severe implications of such a decision. If punitive damages were available whenever a conscious disregard for the safety of others created only a possibility of injury, all persons who knowingly speed, tailgate, or create any risk of danger, however small, would, if harm resulted, be subject to the harsh consequences of a punitive award. 0 Indeed, the majority expressly rejected the notion of imposing punitive damages against the negligent or even reckless driver who, absent aggravating circumstances, violates traffic laws. 8 ' This is sensible, since conduct like driving five miles over the speed limit to get to work on time is not normally considered egregious or malicious. Such a broad construction of "malicious" behavior would do violence to the accepted meaning of language, and such severe penalties would offend common notions of justice. As a result, judges and juries might become notoriously reluctant to apply such a policy, thus perhaps ironically diluting its deterrent effect in all cases. 8 2 It is not completely clear whether the second component of the majority's test requires that the defendant's awareness of "probable dangerous consequences" be determined on a subjective or objective basis. However, the authority cited, 3 the existing California precedent, 4 and practical considerations in the drunk driving context 5 make an objective test of the "probable dangerous consequences" component the most reasonable. 
TORTS This discussion suggests that the three elements which make up the first component of the Taylor test in the drunk driving context, as well as the "probable dangerous consequences" component of the test, appear to be both logical and consistent with precedent. Despite this legal coherence, however, the Taylor test is unlikely to have any significant behavioral impact on the problem of drinking drivers.
C Deterrence
The threat of punishment is not always an effective deterrent. 8 6 Often, a complex chain of factors determines whether a change in legal rules will produce a change in social behavior. In the Taylor Dist. 1963 ). The statutory bar on punitive damage insurance is supported by policy considerations. Allowing individuals to insure against punitive awards would seriously dilute the deterrent function as well as defeat the punitive function that the award is designed to fulfill.
A court that desired to see insurance coverage of a punitive award could read the language of a policy as creating an expectation on the part of the insured that he or she is covered. See, e.g., 90. There is some doubt whether an award of punitive damages should preclude insurer liability for compensatory damages in the same case. A literal reading of the statutes would suggest that if a "malicious" act is deemed willful, see notes 87-88 and accompanying text supra, then this should prohibit all insurer liability. However, California courts have held that "even an act which is 'intentional' or willful within the meaning of traditional tort principles will not exonerate the insurer from liability under Insurance Code § 533 unless it is done with a 'preconceived design to inflict injury."' Clemmer v. Hartford Ins. Co., 22 Cal. 3d 865, 887, 587 P.2d 1098, 1110, 151 Cal. Rptr. 285, 297 (1978) . See also Meyer v. Pacific Employers Ins. Co., 233 Cal. App. 2d 321, 327, 43 Cal. Rptr. 542, 546 (1965) . Furthermore, since the policy reasons for not allowing insurance of punitive damages are not relevant in the compensatory damage context, the insurance contract and expectation of the insured should govern. Therefore, the best interpretation of the statutes is that they prohibit the insuring of punitive but not compensatory damages.
losing all access to the defendant's insurance coverage if they include a punitive claim. As a result, some plaintiffs may seek punitive damages only when the defendant is quite wealthy (and thus able to pay a combined compensatory and punitive award without the aid of insurance) or when the defendant is already uninsured (so that no effect arises from an added malice finding).
1
Second, even if plaintiffs do frequently add a punitive claim, the damages will only effectively deter potential defendants who are aware of the penalty. 92 The Taylor decision is unlikely to create such an awareness among potential drinking drivers. 93 Even assuming widespread public awareness of current California legal developments, few outside the legal community appreciate the distinction between compensatory and punitive damages, 94 thus further dampening any deterrent effect.
Third, the new legal sanction will only have a significant deterrent effect if potential defendants perceive its imposition to be reasonably likely. 95 Unfortunately, the drunk driver's perceived and actual risk of punishment by any legal sanction is quite low. 9 6 Studies indicate that even a tremendous increase in actual drunk driving arrests fails to reduce alcohol-related car accidents, 97 and the risk of a drunk driving 91. 24 Cal. 3d at 905, 598 P.2d at 863, 157 Cal. Rptr. 702 (Clark, J., dissenting). The availability of punitive damages may offer some countervailing strategic opportunities, however. For example, a plaintiffs attorney could allege punitive damages as a ploy to encourage defendant insurance carrier to increase its settlement offer. If the insurance company was unmoved by plaintiff's strategy, the attorney could always withdraw the cause of action for punitive damages. Then if plaintiff were to receive a compensatory award in excess of the settlement offer, defendant or his assignee might have a punitive damages claim against the insurance carrier based on bad faith. (1978) , indicates a public awareness of civil damage awards. Note, supra note 20, at 323. However, the unusual amount of news coverage garnered by the Coulter decision can be explained by two factors not present in Taylor. First, Coulter imposed liability in situations where no legal sanctions existed before. Second, Coulter affected a highly visible and influential lobby which helped inform the public both of the decision and the lobby's view of the decision.
94. Ghiardi, supra note 55, at 288. 95. Cramton, suzpra note 81, at 427; Owen, supra note 58, at 1285.
See
Waller, supra note 3, at 134; Cramton, supra note 3, at 998. 97. The $88 million federally funded alcohol safety action programs that gave special training in the early seventies to police, prosecutors, judges, and community leaders, as well as widespread public education programs in twenty-nine selected areas, failed to establish a relationship between enforcement and accidents even though police increased arrests and convictions enor- 
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arrest is substantially higher than the risk that a drunk driver will face a complaint for punitive damages. 9 " The attenuated odds-both perceived and actual-of a suit for punitive damages thus further diminish Taylor's deterrent effect.
Fourth, the punitive sanction will not increase deterrence unless its threat is perceived as a significant addition to already existing penal-
ties. Yet existing penalties are already severe. It is difficult to argue that fear of monetary judgment will stop people currently undeterred either by the spectre of personal injury or death that accompanies car accidents, or by California's harsh criminal sanction 9 9 which includes the prospect of imprisonment and the stigma of a criminal record. It is also hard to imagine cases where punitive damages threaten, but physical injury or criminal sanctions do not, since all three potentially accompany the event that triggers the possibility of punitive damages-a car accident caused while under the influence of alcohol. Finally, deterrence is ineffective where potential defendants lack the ability to decrease their drunk driving. Alcoholics account for the majority of alcohol-related traffic accidents.'" In cases where an alcoholic's primary access to alcohol is by automobile-probably a common situation in modem suburban society-it is doubtful whether any legal sanction will have much effect.' 0 '
For all these reasons, the Taylor decision is likely to have little, if any, effect on the drunk driver problem. Because the justification for extending punitive, damages is weak, it is all the more desireable that the opinion be squarely defensible on grounds of fairness. Under the majority's sweeping interpretation of its test, however, the punitive sanction may be unfairly and indiscriminately applied to all drunk drivers, inrrespective of the actual level of culpability shown by the particular circumstances of each case.
98.
Cramton, supra note 82, at 445. 99. A driver under the influence of alcohol can be punished by imprisonment (for not less than forty-eight hours nor more than six months) or by fine (of not less than $275 nor more than $500) or by both. If probation is granted and the driver is convicted of the same offense in the next five years, a jail sentence is mandatory. CAL. VEH. CODE § 23102 (West Supp. 1979). A driver under the influence of alcohol who causes death or injury "shall be punished by imprisonment in the state prison for not less than 90 days nor more than one year, and by fine of not less than two hundred fifty dollars ($250), nor more than five thousand dollars ($5000)." CAL. VEH. CODE § 23101 (West Supp. 1979) (emphasis added). 
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D. Evaluating Drunk Drivers Under the Taylor Test
The majority overgeneralizes by presuming that all drunk drivers create a risk of 'probable dangerous consequences." The available meager evidence instead suggests that many drunk driving trips are unlikely to cause injury.' 2 It would be unfortunate if the majority's presumption were interpreted as a dilution of the "probable dangerous consequences" element derived from section 3294, since a consistent general application of a lowered standard would make the potent punitive sanction available in an unjustifiably wide range of cases. The court instead should be understood as erecting a rebuttable presumption, thus shifting the burden to defendants who may attempt to demonstrate that their conduct did not create probable dangerous consequences. This view of the case would ameliorate Taylor's potential for sanctioning unjustifiably harsh or indistinguishably inconsistent invocations of punitive damages.
The word "probable" in normal parlance means "likely to occur."5 103 This implies more than a mere possibility; indeed, the word would ordinarily require at least a fifty-one per cent chance of occurrence.'°4 Yet most drunk drivers, including those with a high blood 102 . See text accompanying notes 106-10 infra.
103. WEBSTER'S NEw WORLD DICTIONARY OF THE AMERICAN LANGUAGE 1132 (2d college ed. 1974).
104. While this Note argues that the court created too low a threshold for awards of punitive damages when it viewed all drunk drivers as creating "probable dangerous consequences," interpreting the "probable dangerous consequences" phrase as requiring a 51% chance of occurrence in all cases where punitive damages are sought is also undesirable. California cases which have referred to the term "probable" in discussions of appropriate standards for recovery of punitive damages generally have accorded the term its traditional meaning (51% or "more likely than not"). Several of these cases, however, have recognized that different analyses may be required in different factual contexts. Nolin v. National Convenience Store, Inc., 95 Cal. App. 3d 279, 287-88, 157 Cal. Rptr. 32, 37 (2d Dist. 1979); G.D. Searle v. Superior Court, 49 Cal. App. 3d 22, 32, 122 Cal. Rptr. 218, 224-25 (3d Dist. 1975). The drunk driving context differs factually in several important respects from appellate cases which have heretofore considered whether punitive damages are recoverable against a defendant based on a conscious disregard of probable harm to others. See notes 44-47 and accompanying text supra. While these previous appellate decisions considered dangerous conduct which lasted over a long period of time and therefore created a greater probability of injury than that posed by the average drunk driving trip, the severity of danger created by the defendant's conduct in most of these appellate decisions did not rise to the grave danger posed by the drunk driver. Given this difference, an interpretation which focuses solely on probability of injury would fail to adequately measure culpability.
This interpretation would be similarly inadequate for purposes of deterrence since the need for deterrence is greater where conduct poses potentially grave results than where the conduct poses small or insignificant detrimental consequences. Thus, considering the punishment and deterrence purposes which underlie the punitive award, the best interpretation of the majority's "probable dangerous consequences" phrase is that it requires a balancing of the gravity, as well as the probability, of a potential injury in determining whether a defendant's "conscious disregard" poses "probable dangerous consequences." For example, acts which threaten life might satisfy the "probable dangerous consequences" component even if the probability of occurrence were very alcohol level, do not become involved in accidents.1 0 5
Although research has not produced studies estimating the probability that a drunk driver will become involved in a car accident, a crude and quite conservative appraisal can be drawn by comparing the number of drunk driving arrests in California with the number of alcohol-related accidents. In 1976, 257,846 adult misdemeanor arrests occurred for drunk driving 1 0 6 while alcohol, or alcohol in combination with other drugs, was the primary collision factor in 19,333 accidents where injury resulted.1 0 7 This suggests that only seven percent of drivers under the influence of alcohol in 1976 caused accidents in which someone was injured. Of course, these figures are rough. Some alcohol-related accidents may not have been reported or detected. When balanced against the small proportion (estimated to be from 1 in 200108 to 1 in 2,000),109 of intoxicated drivers actually apprehended, however, the seven percent figure seems on balance an unrealistically high estimate. 10
These figures demonstrate that many drunk drivers, if not most, do not become involved in accidents. Thus, an assumption that all intoxicated drivers pose probable dangerous consequences is clearly wrong and cannot justify the imposition of punitive damages against all such drivers. What is needed in place of such an assumption is a case-bycase determination of the probability of dangerous consequences created by the drunk driver based on the circumstances surrounding each case. This determination could take place by interpreting the Taylor opinion as establishing a rebuttable presumption that drunk drivers create "probable dangerous consequences." This presumption is probably fair in the special case of intoxicated drivers due to the "very commonly understood risk which attends every motor vehicle driver who is intoxicated.""' However, the opportunity for rebuttal, considering such factors as blood alcohol level, prior driving record, and planned length of car trip, would preserve an important limit on the scope of section 3294 by ensuring that it only applied to conduct evincing a high degree of culpability. Two case studies will illustrate how these factors can separate persons whose driving poses probable dangerous consequences from persons whose actions do not warrant punitive damages.
Thirty-year-old, one hundred five pound Mary Smith is invited by a nearby friend to dinner and a movie. Mary has never been cited for a traffic violation. She would prefer that her friend eat at her house, but he has a broken leg. Tonight he cooks dinner and serves wine. Mary drinks two three-ounce glasses of sherry before dinner and one glass of wine with dinner. One hundred ten minutes have elapsed between the first drink of sherry and the five block trip to the neighborhood theater. Mary drives within the twenty-five miles per hour speed limit, but the one other car they encounter on the trip brakes unexpectedly. Due to her slowed reaction time, Mary rams the other car and causes substantial property damage and some injury. The police who investigate the accident discover Mary's blood alcohol level to be .1 percent." 2 Contrast with Mary Smith the case of Billy Jones. Billy receives a Porsche 928 as a present for his twenty-first birthday and suggests to a fellow member of his fraternity in Berkeley that they take a one hundred eighty-one mile test drive to Lake Tahoe. After agreeing to go, they both decide to first attend a nearby sorority party at which they intend to become thoroughly drunk. By the time they leave the party, Billy, who previously has received two citations for driving while intoxicated and has also been involved in an alcohol-related car accident, has a blood alcohol content level of .25 percent. Several hours after their departure, Billy, who has averaged ninety miles per hour on the trip, swerves over the dividing line and collides head on with a Volkswagen, killing the driver and passenger.
An examination of Billy's and Mary's blood alcohol content reveals that if they were to drive the same distance, Billy's chance of becoming involved in an accident would be at least forty times greater than Mary's."I 3 But by planning to drive 180 miles further than Mary, Billy increased by approximately 180 percent his already greater chance of becoming involved in an accident. Furthermore, a history of 111. 24 Cal. 3d at 896-97, 598 P.2d at 857, 157 Cal. Rptr. at 697. 112. One tenth of one percent is the level at which intoxication is presumed in California. See note 3 supra. The blood alcohol level used in this example was taken from a chart supplied by the Center of Alcohol Studies, University of North Carolina, reprinted in J. EwINo The language of the Taylor majority does not suggest that its presumption is rebuttable. Neither does it preclude this possibility." 6 Especially since the decision is apt to modify behavior only slightly in any event, doubts should be called in favor of promoting consistency and fairness in the law of punitive damages. Courts asked to apply Taylor to future drunk driving cases should require the plaintiff to allege and prove the "conscious disregard" component of the Taylor test, and 114. While a defendant's prior driving record is relevant, it is the least significant of the three factors mentioned in this Note.
115. It might be argued that jury discretion and judicial oversight of damage awards are sufficient to guard against an overly broad application of punitive damages. Though such discretion and oversight do make shockingly unjust results less likely, these factors require, rather than eliminate the need for, articulated guiding standards. Indeed, such standards are critical if adjudication is to be more than an unprincipled gestalt, where parties present evidence of moral worth and net wealth and ask juries to decide if an income transfer is appropriate.
116. We note that when Gombos was decided it was unclear whether, as general principle, an award of punitive damages could be based upon a finding of defendant's conscious disregard of the safety of others. In the evolution of this area of tort law during the ensuing 20 years it has now become generally accepted that such a finding is sufficient. Examining the pleadings before us, we have no difficulty concluding that defendant consciously disregarded the safety of others. There is a very commonly understood risk which attends every motor vehicle driver who is intoxicated. (Cite ommitted). One who wilfully consumes alcoholic beverages to the point of intoxication, knowing that he thereafter must operate a motor vehicle thereby combining sharply impaired physical and mental faculties with a vehicle capable of great force and speed reasonably may be held to exhibit a conscious disregard of the safety of others. The effect may be lethal whether or not the driver had a prior history of drunk driving incidents. 24 Cal. 3d at 896-97, 598 P.2d at 857, 157 Cal. Rptr. at 697.
should give the defendant an opportunity to rebut the presumption of the "probable dangerous consequences" component.
The Courts asked to apply section 3294 to nondeliberate action beyond the drunk driving context should read Taylor as requiring a conscious disregard of the safety of others which poses probable dangerous consequences. The "probable dangerous consequences" element should be retained as part of the plaintiff's burden, unless, as in Taylor, the situation indicates that common understandings justify a general presumption. To avoid unfairness in these cases, the defendant should be given an opportunity to disprove the general presumption in the particular case.
CONCLUSION
Punitive damages are an appropriate sanction for egregious conduct. The Taylor majority set a sensible and precedented test for recovery of punitive damages in cases of nondeliberate torts by providing that the malice provision of section 3294 is met if the defendant consciously disregards a risk of danger to others which posesprobable dangerous consequences. By presuming that all drunk driving threatens "probable dangerous consequences," the court gave force to the "very commonly understood risk" that accompanies most drunk driving. Though the court did not so indicate, this presumption should be interpreted as rebuttable, so as to maintain the "probable dangerous consequence" element as a requirement for invocation of punitive damages in all cases of nondeliberate torts. Any other course will inappropriately relax the high statutory standards that presently contain this formidable remedy. [Vol. 68:911 late court should consider, in determining whether such an award is excessive, the reprehensibility of the defendant's conduct, the amount of compensatory damages awarded, and the defendant's wealth.
Michael
In Neal, plaintiff's decedent was injured in an automobile accident with an uninsured motorist. The insurance policy with defendant insurer included $15,000 in uninsured motorist coverage and $5,000 in medical payment coverage. Defendant asserted that its uninsured motorist liability should be mitigated by the amount paid under the medical payment coverage. Defendant refused to pay plaintiff the mitigated amount pending resolution of the offset issue. The parties then submitted the dispute to an arbitrator, who ruled for the plaintiff. Plaintiff then sued the insurer, alleging a bad faith failure to pay benefits under the insurance policy. The jury concluded that defendant's conduct constituted a breach of the implied covenant of good faith and fair dealing, and the supreme court affirmed. The court held that while a finding that an insurer breached its duty to deal reasonably and in good faith does not in itself establish the "malice in fact" necessary for punitive damages, malice could be inferred from defendant's actions in this case.
3
The court rejected defendant's claim that the punitive damage award was excessive as a matter of law. The court set out three factors to be considered by an appellate court in reviewing a punitive damages award. 4 First, the award must be related to the degree of reprehensibility of the defendant's conduct. Second, it must be proportional to the compensatory damages awarded, since disproportionately high punitive damages cannot be justified if the actual harm suffered is small. And third, the court must consider the defendant's wealth, since deterrence will not be achieved if the defendant's wealth allows it to absorb its loss with little discomfort.
Applying these considerations to the case before it, the Neal court found that the punitive damages awarded by the trial court were not excessive. Defendant's calculated attempt to take advantage of plaintiff was highly reprehensible. While the plaintiff recovered only about $10,000 in compensatory damages, the court emphasized that the damages would have been higher if plaintiff's decedent had survived the trial, since she could have recovered for emotional distress. Finally, the award amounted to less than one tenth of one percent of defendant's gross assets, and less than one week's net income in the relevant year.
In Egan, plaintiff claimed disability benefits for an accidental back injury under an insurance policy purchased from defendant insurer. After paying plaintiff for three months, defendant disclaimed further liability, asserting that plaintiff was not actually disabled, but was simply unable to find work. Defendant never consulted plaintiff's physicians and disregarded plaintiff's offer to be examined by a doctor of defendant's choice. Plaintiff sued for both compensatory and punitive damages, alleging that defendant breached its duty to deal in good faith by denying him benefits under the insurance contract without adequately investigating his claim.
In reviewing the punitive damages awarded, the court reaffirmed that section 3294 of the California Civil Code' permits punitive damages for an aggravated breach of the implied covenant of good faith and fair dealing. The principal purpose of section 3294, the court said, is "to deter acts deemed socially unacceptable and, consequently, to discourage the perpetuation of objectionable corporate policies." 6 Insurance companies supply a vital service affected with a public interest. Further, insurance contracts are inherently imbalanced and adhesive in nature. In recognition of this public interest and in order to restore a balance between the parties to the insurance contract, the court held punitive damages to be justified.
Applying the factors enumerated in Neal, 7 the Egan court found the jury's award of $5,000,000 in punitive damages to be excessive. The award was more than forty times larger than the $123,600 recovered in compensatory damages. It represented the equivalent of two and one half months of defendant's net income from one relevant year, and seven months' net income from another relevant year.
Justice Clark dissented in both cases, arguing that punitive damages should not be awarded for improper claims settlement practices. In Egan, Clark argued that punitive damages unjustly enrich claimants and ultimately punish the public, since the increased costs to the insur-
5.
In an action for the breach of an obligation not arisingfrom contract, where the defendant has been guilty of oppression, fraud, or malice, express or implied, the plaintiff, in addition to actual damages, may recover damages for the sake of example and by way of punishing the defendant. rather than the terms of the insurance contract."I Neal and Egan reaffirmed earlier decisions that held that punitive damages under section 3294 are appropriate in cases involving malicious misconduct by an insurer.' 2 Although the court gave some guidance for appellate review of punitive damage awards, the three factors cited are vague and general. By refusing to adopt a specific formula for determining the appropriate level of punitive damages, the court continued to give juries wide discretion in awarding such damages. Due to this discretion, insurance companies are likely to appeal a large number of punitive damage awards as excessive. Thus, all parties would be required to either bear the additional expense of an appeal or settle for less than the punitive award. Such bargaining would under- (1979) , has raised the possibility that punitive damages can be obtained against an insurer in an action by a third party claimant. While other decisions indicate that the implied covenant of fair dealing extends only to the parties to the underlying insurance contract and that third party claimants cannot sue the insurer for its breach, the court in Royal Globe eliminated this obstacle by holding that third party claimants can sue the insurer directly under California Insurance Code § 790.03 (West Supp. 1978) for the specified misconduct.
1980]
TORTS mine the deterrent effect of punitive damages by removing some of their economic "sting."
The court's criteria may also inflame injury passion and prejudice against the insurer. If evidence of a defendant's wealth is introduced, a jury may be more likely to find liability for punitive damages in cases involving extremely wealthy defendants. As a possible solution, Civil Code section 3295 13 permits the court to grant a defendant a protective order requiring the plaintiff to produce prima facie evidence of liability for punitive damages before any evidence of defendant's financial condition can be introduced. A suggested alternative is to bifurcate the trial. In the initial stage the jury would consider whether defendant's conduct warrants punitive damages. Only if the jury found defendant's conduct to be oppressive, fraudulent, or malicious could the plaintiff introduce evidence of defendant's financial standing in order to assist the jury's determination of the punitive damages to be awarded.
